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in which he warned the governors of the existence of such trade on a 
large scale and in widely separated regions, and ordered them to in- 
vestigate and report. There had been earlier correspondence on the 
same subject, which is not printed here, and all necessary legal steps 
had been taken to prohibit the trade. Rhode Island and Pennsylvania 
were chiefly involved among the continental colonies, but the British 
West Indies and Ireland had also yielded to the temptation. The trade 
was carried on largely under so-called flags of truce, which were sought 
and permitted under the pretext of securing exchanges of prisoners. 
Replies to Pitt's circular letter on the subject from the governors of 
nearly all the continental colonies appear in this volume. Though 
they contain far less than all the evidence which exists on the subject, 
they are sufficient to prove the reality and seriousness of the evil. Gov- 
ernor Denny of Pennsylvania was corruptly involved, while the judge 
of admiralty in that province assumed an attitude which obstructed 
prosecutions. The employment of the men-of-war for the purpose 
checked the trade to a considerable extent, but it did not cease till the 
close of the war. The magnitude of the evil was such that it operated 
as a potent cause of the more stringent commercial and imperial policy 
which was inaugurated by the British government as soon as peace was 
concluded. Herbert L. Osgood. 

The Development of Freedom of the Press in Massachusetts. 
By Clyde Augustus Duniway, Associate Professor of History in 
Stanford University. (Harvard Historical Studies, Volume XII.) 
New York and London, Longmans, Green and Company, 1906. 
— vii, 202 pp. 

American constitutional historians were long in the habit of beginning 
their treatment with 1787 or 1776, or possibly 1763, dismissing the 
colonial period with the assertion that Greater Britain lived under so 
much of the common law and later parliamentary statute as was suited 
to the situation of colonies or had been expressly extended to them. 
The development of a native American constitutional law is a study in- 
volved in great difficulties by the comparative inaccessibility of its 
materials, most of them unprinted, many of them across the water. 
But the experience of a century and a half of colonial legislation, of 
interacting popular representation and imperial administration, must 
not be ignored if the American Revolution is to be understood and if 
the foundations of American law are to be accurately ascertained. 
Recent years have seen industrious exploration of that portion of the 



No. 2] REVIEWS 229 

field which concerns the public powers. But the private rights and 
immunities, for whose preservation government exists, have received 
little attention. These " liberties of the subject " are, however, among 
the most characteristic fruits of our constitutional development, and 
Mr. Duniway here presents a most satisfactory account of one, perhaps 
the most vital to our " government by public opinion." 

The obscurity of the subject has compelled the author to limit his 
treatment to Massachusetts, but his horizon is not narrow. In text 
and footnotes the reader is constantly kept informed of the con- 
temporary development in other colonies, and from the first he realizes 
that Massachusetts is the child of England as well as of separatist 
Puritanism. The English Puritans, in their controversy with Laud 
over his use of the various agencies of control, desired not free dis- 
cussion but toleration of their own writings ; and they insisted that con- 
trol should be exercised by Parliament, not by the king. " Following 
therefore the ideas prevalent in England at the time, the people who 
undertook the settlement of Massachusetts did not conceive that there 
was any legal right of freedom of discussion." Heresy must be 
stamped out, public morality secured. " Any relaxation of their con- 
trol would have seemed a surrender of liberty to licentiousness. " From 
this point Massachusetts traveled its own road to the goal of freedom. 
Its course was doubtless influenced by the simultaneous development 
at home, but was not controlled by that development ; at times it even 
led the way. 

The story of this gradual transition is drawn out of thirty or more 
cases, all the way from Endicott's expulsion of the Brownes in 1629 to 
Commonwealth v. Blanding in 1825. The Massachusetts archives, the 
council records and several court files, all in manuscript, have yielded 
hard-won treasures for this illuminating narrative of obscurities. Here 
and there, however, we find an old friend. Roger Williams, that rock 
of offence to contemporaries and historians alike, is " justly revered as 
one of the great founders of American religious freedom." But as for 
his expulsion from Massachusetts, we are told that it was by his course 
of conduct in regard to the oath, the land-titles and other civil affairs 
that he " brought upon himself the sentence of banishment" — " the 
penalty for outspoken and persistent freedom in differing from the 
majority of the magistrates and ministers." 

Until 1662 there was no license law. The spirit of free inquiry had 
been banished, and informal supervision by the magistrates and the 
college president was found sufficient to keep innocuous the issues of 
the press. The exigencies of conflict with the Restoration government 
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brought about the establishment (1662) of an official censorship; and 
on the abrogation of the charter (1684) the system was continued in 
changed hands, the governor's instructions from that time till 1730 
bidding him allow no printing without his " especial leave and license 
first obtained.'' So the timid Boston News-Letter (1704), pioneer of 
American journalism, was glad to take shelter under an imprimatur : 
it was " published by authority." But in the absence at first of a 
political press, this " authority" was rather ecclesiastical than consti- 
tutional. With the relaxation of social control that resulted from the 
mixing of eighteenth-century commercialism with seventeenth- century 
Puritanism, the censorship was exercised with less and less strictness 
and regularity; now and then for partisan purposes, but for the most 
part as an outworn instrument of conservatism against what the old 
school sorrowfully regarded a " licentious " press. 

The political crisis of Smite's administration gave a finishing blow to 
the obsolescent practice. In the dispute concerning the king's woods 
the governor's prerogative as licenser was successfully defied by the 
House, and his request for a statutory licensing power was definitely 
refused. Finally, in the case of James Franklin and his New England 
Courant (1723), which on one occasion reflected upon the conduct of 
the legislature itself, the order for Franklin's punishment was evaded, 
the Courant continued to appear without license , and the attempt to 
indict Franklin therefor failed. " Restrictive censorship passed away.'' 

The last three chapters present a suggestive summary of the process 
by which the revolutionary and constitution-making period developed 
the perfect freedom of the press and founded it upon guaranties of 
fundamental law ; also of the infusing into the severe law of libel of a 
liberal spirit corresponding to current practice. After a generation of 
conflicting judicial decisions and abortive attempts at legislation , the 
final outcome was the act of 1827, which made lawful the production 
of evidence of truth as a defence to prosecution for libel, but not as 
justification except when it should be made to appear " that the matter 
charged as libelous was published with good motives and for justifiable 
ends." The common-law doctrine, accordingly, was not abrogated, but 
"had been modified to such a degree that the rights of authors, printers, 
and publishers were adequately secured, though at the same time they 
were not released from responsibility for their acts." 

The author's fidelity to scholarship's law of evidence is notable. 
Bulky foot-notes not only fortify the text with abundant citations, but 
often supplement it with additional material which might properly have 
been worked into it. The style is clear, and free from the annoying 
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encumbrance of unexplained allusions, so frequent in monographic his- 
tory. It is a book which forms a worthy part of a valuable series, 
and which, besides being useful to the student, will probably prove ac- 
ceptable to the " general reader." 

Henry R. Spencer. 
Princeton University. 

Twenty Years of the Republic, 1883-1903. By HARRY Thurs- 
ton Peck. New York, Dodd, Mead and Company, 1906. — viii, 
811 pp. 

The author of this book, as is well known, is a literary man rather 
than a technically trained historian. In preparing his work he has not 
endeavored to conform to scientific methods. His aim has been to 
give the general reader an interesting account of the period covered ; 
he has made no effort at proportion ; and he confessedly repeats stories 
of questionable authenticity for what they are worth. As an instance 
of the lack of proportion may be mentioned the fact that he devotes 
forty-two pages to the operations against Manila during the Spanish- 
American War and only twelve pages to all the rest of the conflict. 
Much of his space is allotted to personalities ; he introduces an entire 
chapter, called " Memories of the Past," in which he characterizes the 
eminent men who died in the years 1885-86 ; and, in general, he has 
a keener eye for striking and picturesque incidents than for the merely 
important. The method has its advantages ; and the average reader 
will not complain because the writer describes in detail such trivial but 
interesting episodes as the excesses of the representatives of the press 
in erecting a pavilion opposite the cottage in which President Cleve- 
land was spending his honeymoon and from thence with field glasses 
watching the happy couple " so as not to lose the slightest detail which 
a bold-eyed curiosity could discover." On the other hand, the method 
is such as in some degree to justify the remark of a well known his- 
torian, that the tide of the book ought to be changed to " Twenty 
Years of My Emotions." 

Given the method used and the difficulties in obtaining trustworthy 
information upon so recent a period, it is, of course, inevitable that the 
book should contain some errors of fact and of conclusions. It would 
have been safer to say, on page 13, that a candidate such as Charles 
Francis Adams ' ' might possibly have won " in 1 8 7 2 , than to say ' ' could 
probably have won," for at that time Grant still had a powerful hold 
on the people. It is a rather strong statement to say (p. 53) that 
Cleveland's first cabinet was abler than any since the time of Lincoln ; 



